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. MANAGEMENT -. .

5 CFR Pt 737 I
. - . Ly 'f;_

'Post Employment Gonflict of Intarest

- ageENCY: Office of Persoandl™ '~
- hlanagementi . g ;
ACTION: Interiro regulations made
imaediately effective, with comments
snvited for consideratton in final
rijamaking.
SUMMARY: These reguiations
particularize the restrictions on post -
amployment activity establisbed by title
¥ of the Ethics in Government Act of
18978 118 U.S.C. 207}); provide guidance to
the executive agencies in exercising the
adminisiraiive enforcement authority
seflected-in 18 U.S.C. 207(j}; and
patablish the procedures for making
vertain determinations and designations
ureder tie Act, : LT
iaTES: Effective date: Subpart Ais
efiective. April 3. 1978, The subatantive
sestrictions, Subpart B, will become

[

sifective un fuby 1; 1979; except that the

grocedures requiring egency actian in
#% 737.13 and-737.26 and the provisions-
of §737.29 are effective April 3, 1978 -
symments date: Written comments
swill be considered if received no later -
. than May 18.1979. , . .- e e
. ADDRESS: Send written comments to:
Office of Government Ethics, Room
5315, 1900-E Street, NV, Washington,
1.0, 20415. T .
R FURTIHER INFORMATION CONTACT: H,
{awrence Garrett (202) 632-7642. -
msmﬂgamm INFORMATION: .
Background -

Om Uctober 26, 1978, Congress .

snacted the Ethics in Govermment Act of:

1478 {“the Act’). Title IV of the Act
wreaied a separate siatutory Ottice of
yovernmeni Ethics (OGE) within the
£ 3fice of Personnel Mandgement (OPM]}:
it arovided that the new office be
it=aded by the Director of OGE (“the
-rector”) whose responsibilities
isislude developing and recommending
-5 OPM or the President, in consultation
with the Attorney General, reguiations
neriaining to confficts of interest and
sthica in the executive branch. OPM is
omaligating these regulations upon the
regommendation of the Director in
s1:cordance with Title IV of the Act.
Title V of the Act amends 18 U.S.C.
+17, which relates to pust empioyment
sunilicts of mnterest. These reguiations
ouriicuiarize the restrictions on post
smpiovment aciivity established by 18

T :

: = employees and give direction as.te 4

> gdministrative enforcement. The 575

. Attorney t;enerai has corcurred in the
ke

> procedural. exempt from 5 U.S.C. 553K

£
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U.S.C. 207, as amended, taguids .

v

reguiations as representing his-

interpretation of the Act. -+ -
These are interim, not propoesed, =

regulations. Most are interpretive ar .3

Moreover. becausa of the July £, 1978

‘effective date of Title V ¢f the Act, the'

to their responsibilities, and the ~
comment procedures already employed,
tha tirector o OPM, Alan K. Campnell,

acting pursuant to 5 U.S.C. 563(b}{B}, has. .
~ g points ou: some of the {actors

found goodl cause for dispensing with ..
notice of proposed rulemiking and for
setting a 45 day commen! period. Al -
interested persons are invited to submit,
comments. After QGE evaluates the
comments received, OPM will

promulgare final regulations, Howevver,

as discussed below, a fair notice ruie *.
will resulf in a five-month delay in the .
effective date for any change in the v
_ substance of the final regulations that'is

" peed in fairness to advise employees ag:: . frgvideds
B Naador Provisions

TR T

%

SRR
fi6r.s. These examples will also”
. serve.sirguse the task of agency ethics
) mmﬁm'ﬁ in giving advice to current -

end former employees. Becsuse of the
inclymionwithin the regulations of both

 and statements oi rationale,

o t&fm mﬂd ful’aﬂ extenvdEd‘ s

L prwpribde. Thrs, only certain summary

nﬁmpgﬁmnmlmfnmanun s

LWL

 The folicwing briefly sumrnarizes
selected provisions of the reguiauons

copsiderec in formuiating them.

- A Pmﬂpqa; 1nd Policy (§ 737.1)

“The ézﬁendments to section 207 of 18
«* W:S.C. not only broadened its

.. sabstantive prohibitions, bui aiso

" prowided &n aiternate method of
= enforcement. Previcusly the statute was

entirely a crinunal provision, but

- (.‘.{mgxesa amended it to provide for

more resirictive than the cuxrent iyt adiministretivi enforcement. (See S. Rep.
pravisions, Sy _,ﬁmssrggwm Cong., 1st Sz8s. 34
Before preparing these interim - .7 (18¥7%) ch agency ia respensible not

reguiations, OGE. sent a imemarandum.
dated January 16, 1979, to all heads of .&-

Govermnent corporations requesting =~
their commenis on the practical - -
problems which might arise under
pussibie appiications of the Act. OGE -
also solicited the comments of severak
public interest groups. It received more. -
than 40 letters and memoranda in
response. and has held numerous ..
. discussions with representatives of ¢

. sxecutive departraents, public interest: .

-groups, ie swiis of legislative
sommittees concerned with (ne Aci 4
groups of governInent personnel,

A cominon tnerme ran hrough these
responses, There is agreement, thai
regulations should prevent a torme:
Government official from abusing ot
taking unrair advantage of nis prior
Government position, but spouig not
incorporate unnecessary restrichorns
which tunder the Goverrment's abuity
to attract and retuin individuals and to .
execute itg programs. We have ’
attempted to sinke a fair balance
between these two concarns within tae
scope of the Act, which .8 expressed inra
statement of policy in the forepart of the.
reguiaiions. .

These reguiaticns are unusual in drat
they reflect the joint views of OGE and
the Department cf justice. {he actual -
narrative language deaiing with
individual condu:t is short, but many
examples have peen included in boik
the main text and in set-off paragraphs

W
deparumnents, independent agenciés, and:. £

e

merely for dealing with violations. but
perbaps.wore importantly, for providing
prompt agvics to former Government:

- amployees so as to avoid violations. The
attarney general has exclusive authority
for criminal eaforcement.

B The subsaction (a] Prohibition (3 737.5)

% The ﬁﬁori;:érsion' of subsection {a} of

2o+ 18 W.8.C. 207 imposed a permanent

. prohiliition on certain representauonal
-goiivity by a Jormer Gevericneni
ampioyee in connection wiii a
“particula: matter involving a specific
" party” i which the former employee
° bad participated personaliy and
sudsianticdy. The amended version
defines. the pivscribed representationial
" aciivily wiih more paricutasily. The -
. original versisn prohibited & former
Govermpe at mployee Tom knowingly
_ acfiug “as agent or attorney” ina .
asatter; the present version expressly

. exteads tu “informal” appearences and
- providea sanctions for-a former

. amployee who “othérwise represents”.
or “with the {atent to influence, makes
any orafor wrilten commaunication” on
behalf of another to the Government.

" .. ‘Under Lot subsections {a) and (b} a

former en:pluyee is limited only with

réspect to a “perticular matter invoiving
& specific party or parties” in which the
Uniied Ststes is “a party or has a direct
snd subsiantial interest”—&nd in which
foe vmpleyee had the prior invoivement
apecified by te statute. This is an
impuriani quaiification, and me&ns. ‘or
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. peripheral isgue: -

Gt hncton B Broiiton & 717)
.. 7 gubsection (b) of 18 US.C.207 .-
" contains twa prohibitions. The first, -

contained in cleuse (i) of subsection (b, |

* {g addressed in §737.7 of the™- -

regulations: For a two year period after
. the terimination of Government

... employment; it prohibits a former .
. Government employee from: ~
‘representing anather before. the United
States in comhection with:a particular
matterinvolying & specific party which
sponsibility as an officer-or employes
within‘a peried of orie year prior to:the

=

“QOfficial responsibility” is defined’in 18
.8.€: 202, Those matters assigned to an
“employee by statute, regulation,
-@xecutive arder, job description, or
delegation of euthority are ordinartly-

- part of his'officia} respondibility. . ... -
- The 1978 amendments expanded the

*. restriction period-from one to two years.

Moreover. while the original version of

" gubsection (b} restricted only a former

¢ ', employee who. “appearg-personally . . .
7 :"as agent, or attorney,” the same -
language regarding the varieties of. .

'represéntational activity which is used

-in subsection (a}, also appears in

. subseetion (b)(i): The new prohibition

revises the nature of prior involvement
‘required inr that it refers to matters . -

+ “gctually pending ander his official

responsibility;” rather than to matters

“under his official responsibility” as set

~fortl{ in'the older varsion..
. DiThe subsection:(b}{if) Prohibition (§:737.9)
" % Glause (1} of subsection (b}-of 18
. V.S.C. 207 id a new provision which
¢ . prohibits a former Senior Government
-* Rinployee; for two years after =~
" . terminating governmént empleyment,

E . from assisting in representing another in

connection with an appearance before

the United States. However, it relates to

@ narrower range of representation than
subsections {a) and (b)(i)- That is, it
applies only to assistance in
representing “concerning any formal or
/ {nformal appearance”, but not an oral or

" “intent to influence. Thus, fer pa
‘subsection (b)(ii), the distinctioh:

" terms are explained in § 7371

bill, which targeted one who “assistein. .

‘tebmination afsuch responsibility.” -

_applying only to matters that a form:

tES

written communicatibn'

between sn("appearam,&ﬁep.g{l
“communication’ is:bmg

It is also important to-note the
subsection (b){ii) applies solal
representational assistande, nof t
kinds of assistance to anpthiér.pe
a particular matter. Senate Bill 65
passed by the Senate on June 27,1977,
had provided that Senior Employees:.

could not “aid, assist or représent” any

other person in connecfion with a matter BT

in which the employee had been™ *
involved; but'such language was "
rejected in favor of that in the Flouse

representing” concerning an appearance. .
involving such a matter. Thus, for-~ "=
example, a former employee can ~
actually work on a contract which he
awarded, but cannot represent the'
contractor to the Government. Similarly,
a former Senior Employee can ansunig:
managerial responsibility for & proje
under such a contract, even.where!
decisions as to the work to-he.dene
under the contract, and the terms:
thereof, are communicaig 8.
Government. P
A major question encountered in<
drafting these regulations wags wheth
subsection (b)(ii} should be viewed a

Senior Employee had participated i
personally ahd substantially as the ..
legislative history suggests, or whe
applies also to matters actually pending
under his official responsibility, as.the
statutory language suggests. - <~

On February 18, 1879, the Director,:

received a letter and memorandam frg

the chairmen and ranking members of _.f:\

the House-Senate Conference on the
legislation, which have since-been . * -

published in the Congressional Record ™",

of February 21, 1979, at 51613; The-.
memorandum refers tothe foregoing * -
language of the Conference Report a8 -
well as the stenographic transcript of -
the House-Senate Conference on S. 555
of October 5, 1978, and concludes that ..

“the two parts of § 207(b) applyta - .

different matters. Section 207(b){i}.
applies only to matters under officis
responsibility and section 207(b){
applies only to matters where there had
been personal and substantial
involvement.” Memorandum at 3

The literal language of the Act,
however, is constraining. Accordingly, ~
the regulations permit applicability of -
section 207{b](ii} to the broader set of
matters under official responsibility.
However, both OGE and the Atforney
General have recommended the

il

SeniorEmplayee for . -

ecutive-.

 section G below].

ﬁmjggn {c) Prohibition (8 737.11)
R 3¢ - SRR SR AT P
,»Subsection {c}is a new provision
which restricts a Senior Employee from
acting as attorney or agent before, or

‘-7,!iakin&izont§ct,vﬁth an.intent to

influence; his former agency during a
“oire year:*cooling-off” periad after
termination of government employment.
Tt dogs not prohibit contacts with
fespect to matters that (a) Mivolve no...

gubatantial-infevest to; the agency, or ()

behgfits; axthe applicatfon of these "

47 fastrictions; 1t ilso doss not prohibit

tatements based on the former Senior
Employee’s own special knowledge,
fncluding politice! !

rpm el cefead

. The post employment restwictions of "

18 U8,C. 207.do not apply ta

. communications made.solely for the. .
‘purpose of furnishing scientific or

. technological informatien under -

-procedures acceptable to the agency ’
_.cancerned: The regulations donot

' enlarge, but give realistic effect to, the -

. exemption by making clear that

- communications to determine technical
" problems confrenting the Government.

* for the purpose of proposing an
_approach ot solution are within the

" exemption, and that scientific and

- technological information may )
-fricorporate such data and information
is necesgary to understand iis

practical significance. Each agency is
-.vesponaible for developing procedures to

permit the interchange of such

* information in a manner consistent with
- the purposes of the Act. The regulations
‘do not prescribe-procedures, but based

upon:comments received, set forth a.

“ number ef factors which might be

considered. Agency procedures will be

. reviewed perfodically to determine
" whether this ares is being managed
. properly. :
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THrs

s, Demigrabisn af.‘i‘amari‘mplomsmam
Y vy .

The prohibitions of subsections {a)
arut (D) of 18 U.S.C. 207 epply to al}
inrmer Government emolovees.
tHiowever, the additionat prohibitions of
sunsections fb}{Ti} and (c} of 18 US.C.
#i7 apply only to former Senior
{ ;;wemxmmi empioyees. These "Senior
Empioyees” are the four categories :
spacified in sabsection {d} of 18 US.C.
2637, Twuo of these categories are made
sugject to the additional restrictions by
the statuie alone. These are “Executive
{evei” empiovees, idenvified by .
suosection (d)(1). and persons on active
fuiy as commissioned oficers of a
aruformed. service assigned to pay grade
ol -7 or abuve, identified by sabsection
{1%3). The restrictions of subsection -
{i31fi1] and (¢} will.apply to these
auiividuals on july 1, 1979,

"wo other categories of employees
ars: ot covered automaticailv by
slutute, but rather require the Director to
desiymate specific positions. Subsectics
{:1}{2} lave. the basis for application to a
peveon (n @ position for which the hasic
tale of Day is equal 1o ot greater than
that for a (G5-17 and “who has
siguificant decision-meaking or
supervigsory respansibility.” Subsection
{s114] covers other persons who hava
siznificant decision-making authority or
athier duties which are subatantiaily
similar to those exercised by persons
wryvered bry subsection (d)(2).

'he reguiatons esiablish a procedure
fur designations by the Director under
the latter iwo subsections. Certain
positions will be designated effective
Liztober 1, 1979, uniess exempted, and
the restrictions will appiy to the
incumbeats on or after that date. These

ai{ positions ciassified at. or the rate
uf ugy of whiich is at least that of, G5-17
a8 weil as ail positions in the Senior
Execative Service. Exemoptions from
designaiion will be made by the Director
prior o Uctober 1, 1979, on the
revommendadons of each agency, based
on the criteria specified in. the
regmiations. The reguiations do not
astabiish & sabstantive presumption that
ail such positions should be inchided,
altimough the pay level of the positions
inynived. ne weil as the criteria in the
Li%il Service Reform Act regarding
posifions mnade part of the-Senior
Exsendive Service at least suggest that
such inciusion wouid be appropriate.
Hs-har, the regulathions prescnbe ap
pperaiing fecanigue to require each
Age oy, wiucn 18 in the best position to
artucuiate facts supporting
asndesigaanon, to do so.

280 ip i / l 44, -
Appmwd -hor-Rel eaﬁé'gmlﬁtﬁ

- -3 W_’am Reguimiw:

All other positions whichmight '

properily be designated are to be ;
proposed for coverage by each agency's
designated agency ethice official, who -
has special responsibility for '
admimstration of the Ac! and 8
appropriateiy situated to oversee and

endorse the work necessary to effect . -

these supplemental designations.
Jesignations by the Director wiil
become effective five months after tre
publication of an sfHficiai notice of an
intention to designate.

The exact dates. standards and
procedures for the foregcing
designaticas are set forth in the
reguiations.

Il Effeciive Dates 1} 737.09,

Emplovees whose effective date of
retirementt or resignation is on or before
{uly 1, 1979, are not subject to the
restricuions addec by the 1974
amendmeniis.

The regulations provide for fair notice
of any substantive change in these
regulations with respect 0 a
Government emplovee who is adversely
aiffected by the change. As to

" incumbernts. such s change will not

become effective until five months sfter
the publication of the final regulaticas
effecting the caange. This will give an
employee who has relied upon the
regulations and finds the change
nmnacceptable an cpportwaity to seel
other pmnloymerit. An emplovee who
accepts an affected position after the
change has been published in final Jorm
immediately becomes subiect to it.

i Other possible armnendmants

Both OGE and the Attcyney General
have reanmmended two additional-
clarifying amendments. The first would
limit the nrohibitiop of secton 207{h)(ii)
of Title 18 U.S.C. to assis:ance in
repregenting through personal presence
at an anpearance before the
Covernment. The second would amend”
$ 207(d) of Title 18 U.S.C. so that
commissioned officers of a uniformed

ervice a: pay grade of 0-7 and 0-8 are
treated equally with civilians of
comparable rank, in that they would be
subject to the provisions for Senior
EZmployees only if designated by the
Director.

OFM 5 agding Fart 737 to iitie & of
ihe Code of Federai Regulations, as set
forih below:

PART 737 —REGULATIONS

- CONCERMING POST mw‘msm

CONFLICT OF INTEREST

I subpm l—-»ﬁcnms Provisions

Sec
‘f:i:’vt ﬁrpmemd?ot‘icy

(e} Authosiy,

(b} Cansulttion with the Attomey (,eneml

e} Pc-ln:y and Limitations,

737.3 * Defi-itions. .
{a} Statutory definitions. .
{1) nterpre:ative definitions.

“fubpart 8- Substantive Provisions
IS
4] 18

1) R,

,,1) LR

u) oﬂhlbm :

1) Anpears acess nomumumications made with
tent to infdluence.

{4) Elemnents of “intluervce™ and potential
COMON 28y requurad.

i3] Avsisar e.

i8] Praject rosponses not included.

fed “Particn 1r matter involving a specific
varty or nartien™

(1} Specific 'natter vs. policy matter.

(2} Teabnic:l matters.

(34 Heintions iy of personet parricipation o

. Apicif iy
14} "} & sare: particalar matter cuust e
4.

5} '!x riterd Ciatgn mgg.t he 3 party oc have an
Interes:

{d} “Farticir-ate personally and
subrsiar Hally”.

(1] Basic revjuirements.

(2} Parsicipenion on ancillary matters

{3} Roie of o ficud responsibility in
delars dm; substantial p«&ﬁ&.xpu o,

{2} Agenoy zsponsibility in coxplex casea.

7327 .

(a1 18 UB.C 207(bifik

(h) Official -esponsibility.

{1) Definitic .

{2} Ve termu: ing ofticiat responsibniity.

{3j Arcillar: matiers and officiai
fnpifi O Y.

{4) Krowledge of matter pending requirad.

(5} Seif-discalification.

{c) “Actuallv pending™.

(d) Other essenual requiremen:s.

{2} Muusure neti of two-year restriction
piod.

7374

{a) 18 U.B.C 2071bi(in). ¥

{ib} Represestational assistance:

{c)} Manager en: ai asgistance.

{d] Represer-tational assistance.

{2} Degres ¢/ pror participation or
respons bility required.

{ie} Peraona aad substantial participation
recuires il

{f} Measure:neni i msmctmn PHarod.

{g) Otaer 23-ential requirements.

() Generai -xanpies.

73711

R T e

i e i mynibvomment requizmi

ATPR GONOrPRAATT

1) Element f contrgversy or - {luenca L
reC e o

(' Snacifie
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737.15 Exempﬁun for Scienhﬁu and
. Technological Information-. ’
{a). Exemption
{b} Necessary information.
. {c} Intent to influence. RS
" (d)}Expert testimony. - - sk
(e) Agency responsibility for procedures
737.17° Exemption for Persons with Special

Qualifications in a Technical Discipline.

{a) Applieability. o
_ {b)When appropriate. o
. {c)Certification authorityt .
' (d) Agency registry.. -
73718 Testimony and Statements under
- Qath or Subject to. Penal!y of Periury
, (a} Statutom basls. ;
- (b} Applicability. - .
" (c) Statements under pendq of periury
. 73721 Parj:nemofl’reggnt ariormar }
L Gov&nmant Employees.
(a) Scope..- y
(b} Imputation:: - ;
.. 737.23.. Officers: of Stateuv and Other
-« Orgamizations. ” <
737.25 - Serifor Emplnyee Deaignaﬁons.
- (a) Definitions, "
(b) Designation procedures. =

{1) Positions at GS—‘!? and 14 levat and SES. ;

(2) Other positions. =~ "~

(3] Standards for designation and examption

{4) Senior Executive: Ssrvice
- {5 "Rate of pay™. -
- (c) Differential deaignation. .
(d) Pair notice of designation.
{e) “Acting” or temporary positions.
{f) Special Government, Elq.ployeer )
(g) Publication. . _ . , . .
{h) Computation of time. B
(i} Position Shifting: - ;
(i} Revocation of designationa.
737.27 Administrative Enforcement
- Proceedings.
{a) Basic Procedures.
{1} Delegation. '
{2} Initlation of adminlstrative dlacxplmary
" hearing. = - ' )
(3) Adequate notice. ey
(4) Presiding official. -~ = "
_ (5] Time, date and p!ace
(6) Hearliog rights.
" (7) Burden of proof. - -
{8) Hearing decision.” =
(9) Administrative sanc'acmu
(10} Judicial review:
"~ (11) Consultation and review. . -
737.29 Effective Date of Restrictions.
(a) Persons affected. -
(b) Fair notice of substantive changes.

e

" Subpart A—Gonerat Provhlont

" on the part of officers and employees of

Appendix A (Resorved}
Appendix B [Rmrvaﬂ]
Appendix C [Reserved]

Authority: Pub. L.QS—EZL 92 Sf&t 1353-1803
(5 US.C. Appendix) 92 Stat. 1664-1867 {18
U:S.C. 207). . L Er

~m& creates the impreasion
61 ;,w"inﬂuence, gained by .
mment affiliation, is, decisive. -
Similarly, when a former high-leve
ployee assfq;s in representing anoth:
‘in‘connection with such a matter which
isin dispute in & proceeding involving
tﬁqﬁqyemment ‘'sucht assistance ,
suggests the unfair nse of information -
vailable to others: Different
erationg are.involved, however,
with respect to assistance given as part
« of customary supervisery participation
in & project funded by a Government .
contract or grant, since a former
employee’s knowledge may benefit the
project and thus the Government; and
regular communications with associates
, may properly be regarded as inherent ix
managerial responsibility and difficult to
distinguish as restricted conduct.
(3} When a former Senior Employee
returns to argue 8 matter to the
" employee’s former agency in the period
* immediately following the termination
of official employment, it appears that
Government-based relationships are .
being used for private ends. _
"~ {4) Former officers and employees
. may. fidrly be required to avoid such
- activities.in the circumstances specified
_by statute and in these regulations.
{5) The provisions of 18 U.S.C. 207 do
. not, however, bar any former -
. Government employee, regardless of
rank, from employment with any private
or public employer after Government
service. Nor do they effectively bar
employment even on a particular matter
. in which the former Government
employee had major official -
involvement (except in certain
circumstances involving persons ~
engaged in professional advocacy).
Former Government employees may be

§737.1 Furposoandl'oney

(a) Authority. Title IV of the Ethics 1
Government Act of 1978 {“the Act’}-
established the Office of Government
Ethics within the Office of Personnel
Management ("OPM”). Section 402(a} of
the Act provides in part that the ~ -
Director, Office of Government Ethics
{*“the Director”) shall provide, under the
general supervision of OPM, overall
direction of executive branch policies
related to preventing conflicts of interest

any executive agency as-defined in.
section 105 of title 5, United States
Code, and shall propose, in consultaﬁon
with the Attorney General, rules and” " -
regulations to be promulgated by the
President or by OPM. The purpose of )
this part is to issue regulations’ =~ "~ 74
recommended by the Director which -

give content to the restrictions on posf .
employment activity established by title
Vof the Act (18 U.S.C. 207} for ~ - <~
administrative enforcement with respect
to former officers and employees of the
executive branch; generally to guide
agencies in exercising the administrative
enforcement authority reflected in
section 18 U.S.C. 207(j); and to set forth
the procedures to be employed in .

making certain determinations and
designations pursuant to the Act. -
Criminal enforcement of the provisions
of 18 U.S.C. 207 remains the exclusive -

responsibility of the Attorney General. fully dctive in high-level supervisory
(b) Consultation with the Attorney - pogitions whether or not the work is
General. In proposing these regulations,  funded by the United States and
the Director consulted with the Attorney  jncludes matters in which the employee
General as to the content of regulations . gy involved while employed hy the
governing substantive prohibitions-as - Government. The statutory provisions
well as other matters. The Attorney ara not intended to discourage the
General has advised that such - movement of.skilled professionals in
regulations are consistent with his Government, to and from positions in
opinion as to the mterpretatlon of the industry, research institutions, law and
Act. ' Z2r  accounting firms, universities and other
{c) Policy and Izmztatzons«'rheae D
regulations bar certain acts by former .
Government employees which may ,
reasonably give the appeai'ance of
making unfair use of prior Govemment
employment and affiliations. o
{1) When a former Government .
employee who has been involved with a
particular matter decides to act as the .~
representative for another person on
that matter, such “switching of sides”
undermines confidence in the fairness of

_ of skills can promote efficiency and
. communication between the
Government and private activities, and
it is essential to the success of many
Government programs. Instead. only
cartain acts which are deterimental to
public confidence in the Government are
prohibited.
{6) It ia-esgential that title V of the Act
be effectively enforced. Agencies should
act on the premise that they have

Approved For Release 2003/11/06 : CIA-RDP85-00988R000400140007-7

major sources of expertise. Such a flow -



. Approved F . - -
e .. Approved For Release 200311708, GARRY PA20R85R 0004 FUU] oo soguiations
primary respanaibility for the Branch {as defined in 18 U.S.C. 202 and. $iates, {2§ tx-comnection with any

enforcement of the post-employment
restrictions, and that criminal -
enforcement muay be undertaken in
cases involving aggravated :
sirrumstances. Enforcement shoufd
avoid mnecessarify severe appiications
which do not serve the purpose of the |
Actbut adversely effectthe =~ "~ '
Government's ability to attract and .
retein employees, and consequently, the
suzcess of its programs. Special
aliention shouid be given to the need to
preserve the free flow of expertise,
gspecially in scientific, technological
and other technical ereas from private
aclivities to the Government.

{7} The examples contained in these
regulations are intended to give
suidance, but are illustrative, not
womprehensive. Each agency may
sravide additional illustration and
guidance in its own regulations,
consistext with that contained herein, in
order 1o atldress specific problems
arising o ibe context of a particultar
apency's operations. ‘

1%} Agencies have the responsibility to
provide assistance prompily to former
Lovernment empioyees who seek
advice on specific problems. The Office
of 1 Jovernment Ethics will provide -~
advice, prompily, upon request, to
designated agemcy ethics officials in
such situations, bat will first coordinate
with the Department of fistice on
nnresolved or difficult issues.

4] These reguiations donot
incorporale restrictions contained in the
code of conduct of a profession of which
an employee may be a member.

3 7375 Giinttons.

|4} Séatutory definiiions. The
fntlowing are defined terms wirich
largely repeat portions of the text of the
sz tute. They are set out here to permit a
shrplified presentation of statatory
requiremnents in the regulations which
i»{low. Other definitions, which
sunpiement the siatutory language, are
ared in paregraph {b) below and are set
‘arih in detail in the substantive
regulaions.

{1y "United States” or “Government”
sneans any department, agency, court,
(airi-martial, or any civil, mifitary or
navai commivsion oi the United Statés,
she Dhstrict of Columbia, or any officer
nr mupluyee thereof. -

(2% “mgency” includes an Executive
linpariment. & Government corporation
a4 an independent establishment of the
scative branch iwhich includes an
inslependemt commission]. See 18 Uusdc

1L

=1 “overnm-at Zmployee”” inciudes
ary offiver or ¢ pleyee of the Executive

e.g.. 5 U.S.C. 104 and 2106) mcluding 8

Speciai Government Employee.
(4) “Former Government Empioyee™
means one wio wes, and i3 o longer. a-
Governme+t empiovee. e
{5) “Special Government Employes”
means an officer or empioyee of an.
agency who is retained, designated,
appointed. or empioyed t perform, with
or without compensation, for not to
exceed one bundred and thirty days

-during any period of three hundred end '

sixty five consecutive days, lemporary
duties either on a full time: or
intermitteni basis ;18 U.5.C. 202.)

(6] “‘Semior Empioyee’’ (neans ap
officer or empioyes name in, OF
designated by the Uirector pursuant to,
section 207(d; of title 18 U.S.C. {(See
737..5 beiowj.

{7] “Paricular Governunent matier
invoiving a specitic party”’ means any

judiciai or other proceeding, application,

request tor a ruling or other
determination, coriract, claim,
coniroversy, Wvestigaiorn, churge,
accusation, arrest or other particular
matter involving a specific party or
parties in whuch the United States isi a
party or Las a direct and substantial
interest. o

(b} Ineerpretative definitions. Other
terms deiined and interpreted in the
substantive regulations are:

{1) "Acting as Agent or Attorney
{See 737.5{0j}.

{2} "Actuaily Pending™: (See 737.7(c]}-

{3) "Communicating with intent it
influence '; {See 77.5{(b}}.

(4] "irect and ubstantial interest’:
How 757 1Hel) ]

{5] “Participate Personaliy and
Substantiaily”: (See 737.5{d}}.

{6] “Particular Matter invoiving a
Specific Party or Parties”: (See 737.5{c]].

(7} "Particular Matter” {without
parties): !See 737.11{c}}.

{8) “Oificial Responsibility”: [See
737.7(b}l.

[91 “Rate of Pay”: {See 737.25[bj(Z ).

Subpart B--Substantive Provisions

§ 7375 Kestrictions on arry Former
Government Empicyee's Acting as
Represeniative as 7o & Paiticuiar Matizr in
which the Employee Persciaily ang
Substantiaily Participated.

{a} Hasrc Prohibition of 18 U.S.C.
207{a). No tormer Government
empioyes. after terminating Goverr.ioeni
empioyment. shall knowingly act as
ageut or attorney for, or stherwise
Teprasens any other person in any
formal or informal appezrance beifore, ar
wits Uie mtent to influence, make anv
orai or writlen communilaiion on tefiaii
of any orner person to, (7. the United

parttcatar Government matter involviog
a specific party, {3} in which matter such
employee pasticipated persorally and |
substantial’y as a Gorernment ’
empioyee. .

(b} Aepresentntion: Acting as aueui or
gitornay, or other represenialive in an

- gppearance, or cominunicating widi

intent tw in//uence. (1] Attarneys cod

~ agents. The target of this provision is ihe

former empioyee who participates in @
particular rmatter while empioyed by the
Lovernmer.: and later “swiiches nides”
by represer.ting another person on tne
same matter. [NOTE: The examples in
these regui :dons do ot invorputuie the
speciai sla-utory restrictions on Senior
Employees. except where the terms
“Semiar furployee™ or “Senior” are
expressly used.] .

Example ;- A lawyer in the Departrzent of
Justice perscually works om an antitrust case
involving Q -ompany. After leaving e
Department, ha is askec by Q campar:y to

‘represent it w that case. He may not do so.

-{2) Others.The statutory prohibition
covers any other forrner employes,
including mangerial and technical
personnel, who represents ancther
gerson in & appearance or. yy other
communicsition, attempts to influence
the Government concerning a particular
matter in which hé was invaolved. For
example..& former technical employee
tzay ot act as a manufacturer's
promotion ! or contract representative
tg the Gav:mzment oa a particular
zaatter in which he participated. Nor
could sud smployee appear as an
expert witess against the Government
in conneciun with such a matter. {See
757.15 for spec: fic roies relating to
experi wit..esms} )

{3) Appeurarces; communcalions
made witk inient to inflrerce. Au
appearance ouuurs wien e ndisi
is physica. iy present before the United
Stakes in e.cher a formal or infortial
setting uf onveys waierial 1o the United
States ur conrection with a Tormsl
proceeding or application. A
G uRic s God 18 Droadei inaid 6.
appearsacs aod ocludes
eorresponcence. a ielephore cdll, of
other mea-s, However, peithei a
prohibitec appearance nor »
comimunicstion ocours when & formes
Governme i employee comouni ales
with a Gosenunent zmployee who, ar
the iastan.e of the United Siaies. visitg
O 18 assigued w premises leased 10 oF
uwited o sccupled by, a puison sther
than the 1 aited States whicli are or may
e wied for performunces uisler an sctual
ur pluputcd Cunact oF gradl woaen
such o rarication concerns wotk

o . |
CiGds

i
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S on; edministration, or
S performm of the actual arpmyosegi
- contract or granit -
S Emmp}a 1+ A -appearance occurs when &
" former employee meeta with an agency
o+ 7. employee personally To dlacusqamaner ur
< * when hesubmits a brief t anagency
E admhfmaﬁvapmue&mg in his own name.
= - Evamgle 2 A former employee makesa
mhpbone call to a present empioyeeh
discuss a particular matter that is not the -
subject of a formal pmceeding, She has made
o commtmication. o

[4) Elements af ‘mﬂuence" and

- potential controversy required.
Comimunications which do not include
an “intent to influence” are not

" prohibited. Moreover, acting as agent or
attorney in connection with a routine
request not invelving a potential
controversy is not prahibited. For
example, the following are not . :
prohibited: a question by an attorney as
to the status of g particular matter; a. -
request for pubhcly available .

. documents; or a communication by a

. former employee; ndt in ¢onmection with -
an adversary proceeding, imparting

. purely factual inﬁmnaﬁon, (See aiso -

) 737‘1‘1{&] below: g -

Examplai.ﬂ gavemment amphyee. whn
participated in writing the specifications of a
contract awarded 16 Q@ Company forthe - -
design of certaiti'education testing programs,
joina G Company and does work ander the
contract. She is-asked to accompany &

“company vice-president to-a meeting to state

" the resuits of a series of trial tests, and does

_ 8o, Noviolation occurs when she provides
the infarmation to her former agency. During
the meeting a dispute arises as to some terms
of the contract; and she is called uponto
support () Conmpany’s position. She may not
do so. If she had reason to bélieve that the
contractnal dispute would be a subject of the
meeﬁng. she sheu!dmt have attended. s

15) Assistance. A former employee is
not pro!n‘bited from providing in-house
assistance in cormection with the
representation of another person unless
he or she was a Senior Employee when
participating in the parﬁmﬂar matter.
(See 737.8below.) . - i

Examplé 1: A Government employee -
- administered a particular contract for
research with Q Company. Upen
termination of her Goverrmment amployment,
she is bired by Q Company. She works on the
matter covered by the contract, bui has no
- divect contact with the Government. At the
request of 8 company vice-gresident, she
prepares a paper describing the persons at

-

- . her former agency who should be contacted

and what should be said to themin an effort
to increase the scope-of furiding of the
contract and to resuive favorably a dispute
over a contract clause. She may do so.

. a context not invalving e potential:

- legislation, the formulation ofgeneral S
policy, standards or ob]ectivel. or othar, -
action of general application is not such,
a matter. Therefore, a former e

_in relation to that project.

(6) Project responses nat mclaa?ed

controversy involving the Ugited Sta
no finding of an “intent to influence™:
shall be based upon whatever influential

a meritorious proposal or program.
Example 1: The employeelof  Company
the previous example is asked {¢ design an
educational testing program, which she does
and transmits it to the Government. This is
not prohibited despite the fact that her‘we!f‘
designed program may be

inherently -~
influential on a qeestion of additional fufiding -
under the contract. She may not argue fm' s

g

acceptance.

(c) “Particular matter mvo]vmga N

specific party or parties”. (1) Spaclﬁc
matters vs. policy matters. The

prohibitions of subsections {a) and (b) of‘
18 U.S.C. 207, are based on the former -

Government employee s prior .
participation in or responslblhty fora -
"“judicial or other proceeding, . -

application, request for a ruling or other ,

determination, contract, controversy, -
investigation, charge, accusation, clmm. ,
arrest, or other particular matter— ¢

involving a specific party or parties® i~
which the United States is a party orhaa _

a direct and substantial interest. Such
matter typically involves a specific .
proceeding affecting the legal righta of

the parties or an isclatable transaction. ©
or related set of transactions between‘ P

identifiable parties. Rulemaking, -

Government employee may represent -

another person in connection witha, .. _

particular matter invalving a specific. .
party even if rules or policies which he

or she had a role in establishing are: =

involved in the proceeding. -

Example 1: A Government employee
formulated the policy objectives of an energy
conservation program. He is pot restricted -
from later representing a university which .
seeks a grant or contract for work emerging -
from such a program.

Example 2: A Government employee _ o

<

reviews and approves a specific city's :
application for Federal assistance fora" -

renewal project. After leaving Government
service, he or she may not represent tbe mty

Example 3: An employee is regulnrly
involved in the formulation of ;Qlicy.
procedures and regulations governing
departmental procurement and acqmsmnn
functions. Participation in such activities _
does not restrict the employee as to
particular cases involving the application of
such policies, procedures, or regulations. -

Example 4: An employee of the Office uf T

Management and Budget participates
substantially on the merits of a decision to
reduce the funding level of a program, which

-

cittes o

Rt

‘yu'uth work progmxns. After leavmg the,
-"iGovcrmnmiﬁa may represent any of the
 funds for its youth program,

since her participation was in‘connection
ja progiam;, npt a particular matter

2) Tacfwmﬁmﬂm. In oonnectlm ‘

with technical work, participationin
cts generallyinvolving one or more

scientific or eng sering concepts, in

“feasibility studies, or in proposed

programs prior to the formulation of a

_contract will not restrict former
- Government employees with respect to

a contract or specific programs entered

"~ into at a later date.

Example A Guvemment employee
participates significantly tn formulating the
“mission need” of & project pursuant to OMB
Circular No: A-109, and the award of
coniract ¥0'Z Company; the purpose of which
is to propose alternative technical
approaches. Hs s ot barred, after leaving
Gevermment service, from representing 0
Company which Ister seeks a coniract to
manufacture ane of the systems suggested by
the:Z Company.

Exomple 2 A Covernment employee, who

hais worked for years on the design of a new 7

,sateliite communications system, joins C
~Company. Later; the Government issues a

“reguest for propasals® (“rfp”} to construct

 the new system, which is circulated generally

to indusizy. The employae proposes to act as
€ Company's represeatative inconnection
with its anticipated propesals for the

- cautract, Heaay do so. The satellite contract
became & particular matter when the rfp was |

being farmulated; it would ordinarily not

- become ane irvolving a specific party or
" - parties until initial proposals by contractors
" wera firat recaivad. Moreover, if the
- employee’s:work for C Company were limited

to-the formulation and commaunication of @
propossal i respanse to the rip, it would not
be prohibited io the extent it involved a .
communications for the purpose of furnishing
scientific or technological information to the
Gavernnent, exempt under 18 U.S.C. 207(f).
See 737.15 below. {See paragraph {3} below
as to.a case where the employee’s own
participation may cause a different resuli).

(3).Relationship of personal

-participation 1o specificity. In certain
. . cases, whether a matter should be

treated as a “particular matter”
involving specific parties may depend
on the employee’s own participation in
@vents which give particularity and

~ specificity to the matter in question. For

example, if a Government employee

’:. petsonally participated in that stage of

the formulation of a proposed contract

" where significant requirements were

disenssed and one or more persons was
identified to perform services -
thereunder, but the contract was
actually awarded only after the
employee left, it may nevertheless b a

-
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warticulas matter as to such former
i;overnmeni empioyee. . - 5

&xampie 1: A Government employee
acvines ner agency that it needs certain work
Jooe and 1necty with private firm X o
‘Aiscuss and develop requirements and
syerating procedures. Thereafter, the
asployee meeis with agency officials and
pessuades them of the need for a project
sslong the lines discussed with X. She leaves
e Government and the project is awarded
v uitier empioyees to firm X. The employze
i asked by X to represent it on the contract.
“itg may not do so.

{41 The same porticular matier must
%1 invodved. The requirement of a
“articuiar matter involving a specific
sarty™ applies both at the time that the
[;overnment employee acts in an official
cpacity and at the time in question
#iter Government service. The same
rarticuler matter may continue in
sapther furi or in part. In determining
whether two particuiar roatters are the
s.1me, itve agency should consider the
=xient to which the matters involve the
zame hasic tacts, related issues, the
safus ur related parties, ime elapsed,
ine same confidentiai information, and
the continuing existence of an importaut
Faderal interest. . -

Esample 1: A government empicyee was
+ubwutantially involved in the award of a long-
urm sontract to Z Company for the
Javejopment of aiternative energy sources.
“iix yeara atter he terminates Government
~upioyment. the contract is still in effect. but
-ipeh of the technology bas changed as have
csarzy uf the personnel. The Government
rroposes (o award a “foliow on™ contract,
ryniving the same objective, after
Comipetinve idding. The employee may
copresent U Company in its proposale for the
isllow-onl contract, smce  Company’'s
proposed conivact is a different matter from
vie contract with Z Company. He may aiso
sspresent £ Company n it efforts to
iziilue a9 contractor, if the agency
Jerermunes on the basis of facts referred to
. hove. that “he new contract 18 significantly
iifferent in ils particalars from the old: The
Jrmer empioyee should ficst consuit bis
HEETICY.
ampie £ A sovernmnent empioyee
vpvinwed and approved certain wiretap
~ppiications. The prosecution of a person
.werheard during the wiretap, aithough not
srypally iargeted, must be regarded as part
/i the same particular matter as the jnitial
siretap application. The validity of the
irviap may be pul in issue and many of the
(s wvine rive to the wiretap appiication
would be involved. .

: sher examples: See 737.5(bj{1), Exampie 1,
et {el, Exampie 2

wuid Siates must be a party or
Jcve an urieresi. The particular matter
s1u8t be sue is which the United States
% 4 pariy. suca a8 in & judiciai or
jlnninisrative proceeding or @ coniract,
ar o winel it aas a direct and

substantial interest. The importanse of
the Federal interest in a matter can play
& roie ia determining whether twe & <.
maiters are the same particuiar matter.

~Exampie 1: An attorney participated in
preparing the Government's antitrust action
against Z Company. After lzaving the
Governmert, she may not represent Z. .
Company in a privele antitiust action brought

" against it by X Cox:pany or the same facts

involved in the Government action. The
interest of the United States prevenung
incoansistent resulis and the appearance of
impropriety n the same factual matter
iivciving the same pariy. Z Company, .8

" direst and substantial. However. if the

Covernment’s antitrust investigation or case
ia elosed. the United States no longer has a
direct and substantial interest in the cz se.

Examgie Z A member of a Government
team providing techmcal assistance to 4
foreign country ieaves and seeks lo represeni
u privae conwraciur W secwring a contract o
perform .ite same service. The propoaed newr
coniract 8y of may not be considered a
separate matter. depending upon whether the..
United States has « national interest in
maintaining the original contract. The agency
involved must be consulted by the forrner
employee before ihe repreventation: can be
undertaken.

¢3) “Porticipote perscnally and
anksterdally.” (1) Basic requirem2nis.
The restrictions of section 207{a} apply
only to those matters in which a former
fovernment emnloyee xad “personal
and substantial narticipation”, exzreised
“through decisicn, approval,
disapproval, recommendation, the
rendenng of advice, investigation ot
otherwge.” Lo participate ~personaily”
means directly. and includes the
participation of a subordinate when
actually directed by the former
Ceovernment employee in the matier.

“g bstantiaily,” means that the
employee’s involvemer.t must be of
significance io ihe matter, or form a
basis for a reasonable appearance of
such significance. it requires mors thau
official responsibility, knowiedge.
nerfunctorv involvement, or involvement
an an sdmnistrative o periphersi issue,
A finding of substantiality should be
based not only on the effort devoled to a
matter. but on tie importance of the
eifort. While a series of peripherel
invoivements may be insubstantial, the
singie act o1 approving or participaiing
in a critical step may te substantial It 18
essential that the participation be
related lo a “particular marter invoiviag
a specific party ” {See paragraph (c)
abave !

Exarenle 10 If an officer personaily
arproves the decartmental budget, he dces
nct particicate s1bstantiaily in the approval
of al: 1terns contewned in ne budget. its
participaton 15 3uostantial oniy thuse

L LdEisy Jui s
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issue. Even thes, the former Luvernment
smploye« Is not disqualified with respect to
. anitem il it is a general progrzn rather than
a particular matter involying s specific party.
- The former Govemment employee may,
however, have official responsibility for such
‘matters. (See 737.7(61) |
Example 2 A Government Tawyer s net in
 charge of, nor has official respcnsibility fora
particular ase, but is frequen:ly cot.gulted as
_to fifings, ciscovery, and stratsgy. Such ac
individuai has personally and substantially
participatesi in the masier. S

(2} Pari.civation on ancillary matters.

An emple yee’s participation on subjects
not directiy involving the substantive
merits of 4 matter may not de
“aphstan~al”, even if it is dme-
eonsumire. An employee whose
responsitiility is the review of a matter
solely for compliance with
administrative control or budgerary
considerstions and who reviews a
particular matter forsuch a purpose
ghouald not be regarded as havirg -
participated substantially in the maiter,
except when such considerations also
ara the subject of the employee's
_progosed representation, [See 737.7(b)(3}
“below.} Suach an employee could
theareticnlly cause a halt in & program
for noncempliance with standards under
his or he- jurisdiction, but lacks
authority to initiate a program or to
disapprove it on the basis of its
substance. )

(3) Roi= of official responsibility in
determir ‘ng suhstantial participation.
Althougl: “personal and substantial
paiticipe dou" is different from “afficial
responsibility,” the latter may play a
role in deterruning the “sibstaatiality”
of the employee’s particip ation. For
example. mere forbearan:e is rot
orcinari-v sabstandal participation. But,
if en agency's procedures require that an
ailicer r:view ceriain ma {ers and action
cannot t-2 taken if the off cer oojecis,
then if the officer actually rece.ves
proposa: decuments on Uie pariGuiar
matters, his participatign may ne
regarded as "substantial’ , even if ke
claims merely to have enzaged in

. insction. -

te) Agency responsibil ty in somplex
‘cases. I certain complex factual cases,
the ager cy with which the former
Coverpmer: employee was associsted ix

“likely tc be in the best pcsitior to make
3 Jetorr-mation aa to certain issues, for
: ‘dentity or -udstence of 2

o'ficals should provide advice
fopmer Government

a1iry on any
latinne

=tk
B
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-§737.7 Two-Year Restriction on any
Former Governmeént Employee’s Acting as
Represantative as to a Particutar Matter For
Which The Employee Haﬁ Official -

Responsibiifty. -

{a) Basic Prohibition of 18 U.S.C.
207(b)(i). No former Government
employee, within two years after
terminating employment by the United
States, shall knowingly act as agent or
attorney for, or otherwise represent any
other person in-any formal or informal
appearance before, op with the intent to
influence; make any-oral or writterr
communication on behalf of any persan

. to (1) the-United States, (2) in~

' connection with any paxticular: .- .
Government matter invelving a apec:ﬁc‘
pexty (3} if such mefter was. actnaily
pending under the employee’s . - <
responsibility as an officer-or employee-

w:thmapm-lodofunsympnurtuthe -

termination of such responsibility,. |
(b).“Official respansibility.” ,
(1) Definition. "Qfficial mapmbxhty’
is defined i 1847.8.C. 202 as, " the'dizect
administrative or operating suthority, . -
whether intermediate or final, either
exereisable alohe-or with others: und
either persimally or through:
subordinates, to approve, diaapprwe,
. otherwise direct Government actions,™
@ Determining-official; umbwty
Ozdinarﬂx. the scopaof an amplw
ofacll roponsiity e debemicec

‘ cial responsibility” of tha
: .hend.uwe}!uthamfannh
intermediate supervisor
responeibility. a«mﬁw
acmnymminthm
‘ibawpﬁ

Example 2'Within two years after

terminating employment, an agency's former _ .

comptrolter is asked to represent Q Company
ina dhpute arising under a contract which
was in effect during the comptraller’s tenure.
The dispute concerns an accounting formula,
under the contract, a matter as to whicha
subordinate department of the comptroller's

office was consulted. She may not represent

Q Company on this matter.
{4) Knowledge of matter pending

required. In arder for a former employee:

to be barred from representing another
as to a particular matter, he need not

- have known, while employed by the:

Government, that the matter was
peiding under his official responsibility.
However, he is not subject to the: . -~
restriction oniess at the time of the

. proposed representation of another, he-

knews or leamns that the matter had
been wder his responsibility.

Ordigarily, u former employee who is-
asked to represent another on.a matter
will become aware of facts. sufficient to-
suggest the relationship of the prior-.

“intent to influence™, and so forth-as set
forth under § 737.5 above.

Example 1: During her tenure as head of an

agency, an officer’'s subordinates undertock
}na]or changes4n agency enforcement

standards involving occupational safety.
Eighteen months after terminating
Government employment, she is asked to
represent Z Company which believes it is
being unfairly treated under the enforcement.
program. The Z Company matter first arose
on a complaint filed after the agecy heed
terminated her employment. She may
represent Z Company because the matter”
pending under her official responaihllitv was
not one involving “a spedfic party.” _—
{Moreover, the time-period covered by 18
usc. 207(0) has elapsed.)

(e}). Measmmentof wo-year .
restriction period. The statutory two-
year pariod is measured fromy the date-_
when the employee’s responsibility in a -
particylar area ends, not from the .
termination of Government service.
unless the two occur simultanesusly... .
The prohibition applies to all particular.

. matter 4o his former agency, and if so, ha  Matters subject to such respensibility in

wnnduMhmkeﬁutharmnry
inclmding direct contact with an. -~ -
agency’s designated wthics official -
w&m&emmmdmbt. R

(Isr&lf-dwquafﬁcatlon A former

ayee cannet avold the: msmons’
ofthssaﬁonhydioqwiﬁyhghmelf

with-respeet 4o-a oatter for which-he: -
oﬁmhﬂaﬁﬁmmmﬂ:ﬁw hut othgencxmgg;mwﬁkhm

(03 “Aatud?j-pmiﬁzg' "ﬁctn
st referreditoor wider consideration -

 persona within the eimployee’s area
dmi mm-c}?cmld

ai:espommm:.

* meame thi %mttwmﬁtb ; "H

LR ':aspeciﬁcm m;txunhmuttarm
¥, . dctusly po

ofﬁcmirespm !ywlthinnnim
" - prior to the'termination-of suchy.
-~ employrfent.or was ome-in witich

.’repreaenﬁ!@‘”md!crmmm‘

the one—yaarpaﬂadbainwtam\m&ﬁom

nfsuch.nespnmblht:. R
Exampkrmcmlemmm&omt oy

pmnrmlﬁmhlwﬁuml e

Agemx. and she leaves B Agency for private

™ employment 15 meaths latee. She will be free

ofmmmnfnaemmha

st AAgency: ;
She will barestricted for two years in reepect
pendingin.

United States, (2} In contiection withany
pmﬂminrﬁbvmmtmaﬁerinmlﬁng Co

der the employee’s "

‘she pm'tipig;‘tud pemmﬂy and’

k-3




T9GE2

ap “appearance” before the United -
‘itates. {Jifferent in scope from sections
7{aj and 207(b}{i}, it does not bar
-1ssistance in cohnection with an oralor
writien coramunication made with an
_ iittent to infiuence. Instead the A
vrofibition relates solely to assistance
in preparation for, or performance of, -
~ither a formal or informal personal
2 PPEArance or a written submlssmn ina._
rormal proceeding. - - =
{cy Manogemental Asszstance. The
statute does not prohibit a former Senior
“mplovee’s assistance to
rapresentaiives which can reasonably
&# viewed as customary managemental
setivity; that is, assistance given by a
former Senior Employee to associates or
subordinates, in the performance of
rustomary executive, administrative or
supervisory duties, as to the content of a
rvogram or project under his
s#gnonsibiiity, for or funded by the
i overnrent, is lawful. Such duties
customariiy require a manager to make
.- approve decisions and suggestions as
3 how, and on what terms, any of the
siysical or human rescurces of his
urganization-wiil be utilized in its
verformince under any current or
uruposeld Government contract or grant,
#7ed to-communicate such matters to
roworkers, including representatives.
{he zontert of & program or project,
1 ynorised of the resuits of such
" Jacisions, i turn must be, and may
wroperiy be, communicated to the
{;overnment by an organization through
i3 representatives. While the former
winpioyee shouid not sctually draft
documents to be submitted in any
anpearance if the documents contain
argwinentative material (except that he
sy furriisk: scientific and technological
ssfurmation), he has the right ta insure
Hai such documents accurately present
issformation and reilect such decigions
-nade by him or others in the
arganization. Former Senior Employees
idy not undertake activities which are
;ohibited as set forth in paragraph (d).
{di Representational Assistance. The
s :atute nronibits a former Senior
Empicyee from making unfair use of his
sior governmental position by assisting
iz tive representation of another by (1)
ziving specific advice directly to or
intended for use by a representative as
i1y how the representation in an
sppearance should be conducted
sitizing specific knowledge which came
iz him an a government empioyee,* or (2]
+upplying inside information as to the

“siw= the literal language of the statute, the
i torney General beiieves it cannot be restricted to
s He k:mwlf-dge which came to him as a
sveriunent employee . But in the exercise of his
wivmecitorial discretion. the Attornev General will
. te9 mterpretation in this reguiation.

#pﬁrweﬂ*i’wﬁelem 2003711106~

. potentially controverted matter; {1}
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Government's nosition on a specific, -

directly participating ir. drafting briefs
and similar formal dociiments to be
submitted to the Government to obtain a
benefit ar favorable deczision, except
that he mav give technical and
managerial advice and supervisionin'
the preparation of substantive material
for, anc in the review of. apolications
and preposals: or (4] preparing forensic
or arqurentativz material {such as
testimany, methods of persuasion. or
strategw of presentation) to be included
in formal documents to be submit:ed to
the Government or to he used in
connection with such a submission or an
appearance. ~

{e) Degree of prior pcrticipatior: or
rncoon« ibilitv required. Section

07(h){i apphes. to a particular matter
in which the emnlovee participated
persenally and substantiallv. or which
was actally pending wader his official
responsibility. -

Provisional {e]. Will replace {e} abcve
upon technical arnendment of the statutes ¥

n) Personal and substantial participation
required This section app.ies only in nases
where tha former Senior Emplovee had
personal and substantial participation in the
particular matter iavoived |

(A} Maqsurement of restriction. penad
The starutory two-year period is
measured from the date when the
ndividusl's responsibility as a Seaior
Employ«e in a particular area ends, net
from the termination of Government
service, unless the twn accur
sirmultaneousty. The prohibition applies
to all particular matters subject to such
respons:bility in the one-year perind
before termination and to particular
matters in whict the individual was
persona:ly and substenially involved.
{See 737.7(e).)

(3} Otrer Essential Requirements. All
conditions of the statutory prohibition
must be met. Specifically, (1) the former
amployee must bave been a “Senior
Employee”; (2) who was involved [see
subpart 737.5(c) above}in {3} a
“perticuiar matier involving a specific
party.” |See subpart 737.5{c) above.) The
assistance in representing (4) must be
represerniaticnal aid directly concerning
a forma! or infornal appearance before
the Uaiied States, and {3] involve
someihing more than the furnishing of
mere information {not inciuding forensic
argumer:t) which is not >ased on a prior
Covermraental relationship and
: Hle ta athers.

(il Gouera: Bxampies:

! Editonal Note: .ipcr passage of the technicaf
amendment to the statute, Provisional (el will be
issued as x final ceguiation in the Faderai Re<ister
and will re place saraeraph (el

R R o SR TR T

T i« Exampis 1 A Serior Justice Departmont
4 2 lawyer personally works on an antitrust case
. ggaingt Z Company. After leaving the

_Department, she is asked to discuss legal
- suruiegy with lawyers representing Z »
Cownpany on that same antitrust case, to

., Write partions of a brief and to direct the

- research of a staff working on the case. Any
‘ such aidwould be prohibited. :

- Exompie 2 A Senior Fedaral Trade
Cormmiss:on amplovese. an economist by
proiession, participates in an investigation

‘invalving X Company, snd a proceeding is
commencad sgainst X Company based on the
investigation. After leaving the Commission.
he oifers o gerve as a consultant to the
lawyers fr X Cumpany on cerfain economic
fia bery ievolved in the proceeding. Such
convallat . n is prohibited.

wampi» 3 A Senior Employee of the
Der.artment of the Treasury participates in a
numher of nrojects with universities and
finsncial research institutions funded by
Government grants. After leaving the
Goverpment, she becomes dean of a graduate
schaol of usiness which performs work
under s number of such granty: She may, in
the discharge of her duties, supervise
research sad advise as to how funds under
such @ coniract should be allocated; whether
or roft these matters are, as is likely,
communicated to her former Department by
the grachuste school’s representatives. -

Evampi= 4: A Senior Defense Department
official partic'pated persanpally and
subatantially in a contract award o P
Cormpany tor fighter planes. Alter leaving the
Departmext, the former offic:ai goes to work
for ¥ Company. Subsequently, F company
desires to repegotiate prices and a pension
provision <m the fighier plane contract,
matters in which dispute is anticipated. The
forper offidal could not advise the lawyers
for the sontractor en how to obtain DOD
approval of that revisian. If the approval
were already obtained, he could participate
in discuss:ons concerning the changes and
how they should be implemented.

Ecemple 5 In the preceding example, a
different situation arises. F Company
belizves tiat changes should be made in the
design of ‘he fighter plare, in allocation of
work force, in the work schedule and pricing.
‘The forme: official supervises the division of
F Cumpan+ which is working on this
contract. When the former official discusses
and evaluates the content of the proposed
chaiges with the coniract represeniaiives
whe will in tun discuss proposals with the
Dep artmen:t, such official is discharging a
legitimate managerial duty.

Bxampls 6; A Benior Justice Department
lawrer personally works on ar: antitrust case
against  Company, which is represented by
Y law fim. Immediately after leaving the
Departmer:t, she goes to work with Y lawr
firm and susists the lawyers representing Q
Company :n a different antitrust case. not
invoiving ‘e wilegations in the Government
a#e. .Ch 4ssistance would not pe barred.
™ istsnee does oot scour in connection
wid e 8o @ partcuear masisn.

Exuitipic 7: A bemsor oifiaa ol the
ljepartmer : of Heaith. Education. ens
Wel'are le .ves 1o take a universitv nosit:on.

Approved For Release 2003/11/06 : CIA-RDP85-00988R000400140007-7



“hotds, and she sometine

" personally and substantially tovolved ina’
" licensfrig proceeding conceming a specific -

_ netisnés gdvises the.
wyeis Who represent the University fn' -
disputes itivolving suck contracts, Some of

S

responsibility; SiowREeS SRR
. Example 8 A Senior acientist with: the
Yaod and Drug Administration wag -3 7

drug. Aftar leaving the FDA, he is employed
by the manufacturer of that drug. There he
engages inresearch, indicating that the drug
is safe and effective, which his employer later

- provides to FDA in connection with the

. . proceeding. The restriction does riot-apply

because the former official is farnishing

‘scientific information to the Government. ~

{See 18 U.S.C. 207(f] and 737.15 below)
. Example & A former:Senior Employee of .

‘the Pederal Communications Commission -

leaves the agenay to jgin.a law schoal. .
faculty. In one of his courses, he discusses,:
unfavorahly ta the Commiseion,-a speeific:. -

icensing case in which he was personally ~
* . and substantialiy involved. The restriction

" does not apply because the conduct does not -

- ocous inconnection with any
"' representational activities.
. §73RAt

e o v

One-Ye Reatncu

Former Senior Empioyee’s Transactions

With Former Agency on a Particular Matter,
*'Regardiess of Prior Involvement. . - -

" (a) Basic pibhibition of 18US.C.
207(c). For a period of one year after ;
terminating Government employment,

. no former Senior Employee (ather than a

special Government employee who

“serves for less than sixty daysin a

--calendar year) shall knowingly act as an

_agent or attorney for, or otherwise
represent, anyone in any formal or
-informal appearance before, or with the -

intent to influence, make any written or
oral communication on behalf of anyone
to (1) his or hér former department or
agency, orany of its officers or
employees, (2] in connection with any
particular Government mattér, whether
or not involving a specific party, which
is pending before such department or
agency, or in which it has a direct and
substantial interest, - ° ‘ ‘

(b] No’prior involvement required:

‘The prohibition ¢ontained in this section

applies without regard to whether the.
former Senior Employee had ;
participation in, or responsibility for, the
particular matter and includes matters
which first arise after the employee
leaves Government service. The section
aims at the possible use of personal
influence based upon past
Governmental affiliations to facilitate

. the transaction of business.

*e;day; April
R =

" “involving specific parties”, and thus i8

the contracty were awarded by a diviston -~ " - contracts in which & p has already
within HEW which way'tnder her-official -
. responsibility, The restriction applies tothose oo
matters for whicl shiz Had officfal 5 y

.. within one year of termination of

a

onona

3, 1678 / Rules and Regulations
(c) Specific parties kunnécbss@})f
particular matter need fiot be one

not limited to disputed proceedings or
been identified. However, the restricti

does not encompass every kind.of
but only a particular.one similar

. to those cited in the statutory language,
i.e., any judicial or other proceeding, -
~ application, request for a-ruling-or-

determination, contract; clai, *2°
controversy, inVestigation, charge,
accusation, or arrest. Rulemaking is :

- specifically included. Thus such matters -

as the proposed adoption of a regulation
or interpretive ruling, or an agency’s

determination to undertake-a particular -
project or to open such a projectto

competitive bidding are covered. Not ' _.was prepared..” . * -
included are broad technical areas-and: " *

policy issues and conceptual work done.
before a program has become
particularized into one or more specifie. -
projects. The particular matter mustbe
pending before the agency or be oné in

which the agency has a “direct and. = -
substantial interest". (NOTE: Each posts -
employment activity in the examples in;,
this section is assumed to take place . 5.

Government employment). .

Example 1: A Senior Employee of the
Department of Health, Education and .
Welfare leaves Government employment fo
private practice, and shortly thereafter ..

telephones a former associate urging that the =

Department (a} adopt a new procedure to put:.

a ceiling on hospital costs; (b) not adopta - . -

particular rule proposed for drug testing: and

{c) oppose a bill pending in Congrese relating
to such drug testing. He is prohibited from™~
attempting to influence his former co-worker '

on any of these matters. The first, notyet. .°

pending, is of interest to the Department; the
second is pending in the Department; and the.
third is pending elsewhere, and of interest to
the Department. Note that the former Senior .
Employee may, however, communicate the .
same views to Congress, other agencies,.the. .
public or the press. . ) ook
Example 2: A recently retired Senior
Employee of the Department of Defense
believes that the Department's general .- .
emphasis on manned aircraft is not in the

national interest. After his departure, he may -
. . - = direct and substantial interest to the

continue to argue the point-to the *
Department. ot

(d) Element of controversy or - -
influence required. The prohibition on: -
acting as a representative or attempting
to influence applies to situationsin. -~ -’
which there is an appreciable element of
actual or potential dispute or an '
application or submission to obtain
Government rulings, benefits or A
approvals, and not to a situation mere
involving, for example: the transmission
or filing of a document that does not

R

4

N

required by law ar regulations fin -
gituations ather than adversary - :
proceedings): Each agency should, after
conisulting with the Director or the - -

:

Attorney General, as appropriate, give ..
‘guidance on the'kinds of applicatians, -
filings and other matters which arenot

“prohibited by section 207(c). .

the Internal Revenue Service prepares and
mails a client’s tax return. This is not a

" -prohibited act. Should any controversy urise
"~ in connection with the tax return, the former

\

employea may not represent the client, but
to state how the return

_‘may be galled upon.
" - Example 2: A former Senio‘x: Employee of
the Securities and Exchange Commission
. prepared and transmitted for filing to the

“*Commission a client’s annual report on form

10-K. This is. not a vielation, because the 10-
" K is a'disclosure report, not intended to
~gbtain & Govemnment benefit or ruling.
. Example 3: A former Sénior Employee of
‘ the Securities and Exchange Commission

- industrial crporation; registered under the

Commission regulations, the officers of the

- gorpotation are required to sign certain filings

on behalf of the corporation; which are -

: transmitted to the Commission. The employee

.may review; concur or request changes in,

and sign any such filing required to be

“ transmitted to the Comrmission. :

" {e) Agéncy activity or interest in .
matter. The restriction applies to the
former employee’s contacts with his
former:agency in connection with a

. matter before ar of “direct and

substantial interest” to, the agency.
Example 1; A former Senior Employee of

the Securities and Exchange Commission is

- asked to represefit Z Company in a new

_ matter before the Commission, one in which

. the former employee had no prior

- involvement. He may not do so.

= Example 2: The matter in the foregoing

-. - example is referred to the Department of

" Justice for prosecution, and the former
employee is-asked for the first time to

< represent.Z Compeny in the criminal

proceeding; The matter is likely to be of

: Commission. If s, the former employee may
" hot commmunicaté with the Commission in the

> matter. However, the forther Senior Employee
* may communicate with the Commission in

" order to determine whether it asserts a direct
~ and substantial interest in the criminal

—proceeding: In the event of a negative answer

to the question, the former Senior Employee

' may communicate with the Commission.

Example 3: In connection with an entirely
new matter a former Senior Emplovee of the
Securities and Exchange Commission
undertakes the representation of Z Company
in private litigation brought by Q Company,

!
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‘Bxainplé 1: A former Senior Employee of ™

jorjal communications; or those

B3

. becomes executive vice-presitient of a major

* Securites Exchange Act of 1934. Pursuant to | i
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fe.z. a private sction arising under the
Sezurities Bxchange Act of 1934). Before the
suit was commenced, thers was no actaal
axywession of interest by the Commission in
ihe matter. As the litigation develops, an
{mporitant questian of statutory interpretation
in ruised, and the Commission fles a brief as
amicus curive (friend of the court). The
former Senior Employee may respond to the
brief and ne=d not withdraw from
sepresentation of Z Company, but be may not
giherwiszse commanicate with the Commisaton
iy the matter. Uf the Commission were to
COmmence 8 proceading of investigation
against Z Company on the basis of the same
facts involved in the privaie litigation, the
Jormer employee couid continue his
representation in the private litigeton, but
szonid not represent Z Company in the
ummission’s proceeding until after the
axpiration of one year from the termination of
his rmpioyrmeni with the Commission.
iNote—~Whure anr agency becomes a party 0
a procseding suosequent o iis
conusencement, the question whether a
‘ormer Senior Empioyee may continue
seorasentation should erdinarily be decided
i+y the court on a motion for disqualification
in the pardcaiar circumstances.| ‘

#xamgpie 4 In connection with a new
watiar. & former Senior Employese of the
vederai Food and Drug Administration, since
retired to private law practice, is asked to
nonsuit and assist in the preparation of briefs
iy ba filed with the Administration on a new
uarticuiar matter. He may do s, but he
shonid not sign briefs or other
sommumications ar take any other action that
mignt constilute an appearance.

{11 Application or proposafs for
funding of research. In connection with
any application or proposal for
Z;overnment funding of research, the
sesirictions of this section do not
arevent a former Senior Employee from
assuming responsibility for the direction
wr canduct of such research and from
sroviding scientific or technological
nicrmation io the Senior Employee’s
foruer agenacy regarding such research. .
The former Senior Employee may not.
siwwwever, suomit the application on
hefalf of the applicant or argue for its
approvai or ftunding by the agency.

“vample i A former Senior Employes of
she National Institute of Health [NIH).
amypioyed Oy a university, prepares an
appication to NIH for & research grant. The
appiscation is submitted to NIH by the
aniversity and lists the Senior Employee as
principal investigator, The Senior Employee
sloes not violate 18 US.C, 207(c} by preparing

the: applicaiion or by being fisted as pnnmpal
investigator, since these are not
repwagentational activities. He mav also sign
an essurance o NIH, as part of the
application, that he will be responsible for
*he acientific and technical direction and
supninecl of the project if an award is made.

: iz mav alsc communicate with NIH to
srovide smentific or technical information on
-ha spplicaiion. including presentation to NiH
sersonned ai the research site. 80 1ong as he

does not arpue ¢
application.

{8) Personal matters, Uulike the
provisions of Sectinns 207 {a) and (b) the
resirictions of ihis section apply when
the former Senior Empicyne seeks to
represent himself. However, they do rmt
apply to appearances or
sommunications concerning matters o&' a
personal and individual niature, such as
personal income taxes, pension benefits,
or the application of any provisien of
these reguiations to an undertaking
proposed Dy a Senior Empioyee. {See 18
U.S.C. 20711)). A former Senior Employee
may also appear pro se {on his own

.behalf} in any litigation or
admiristrative proceeding, involving the
individual’s former agency. The former
smployee may not contact his formesr
agency in arder to secure an item of
business, ¢xcept for (a) discussions in.
coniemplation’of peing ured by e
agency as a consuitant or otherwise; or
(b} a propusal to turnish scientitic or
technological information to the
Government.

Exumpie 1: any former Goversment
Employee may contact his or her former
agency i seek information ar deierminaiions
a$ (0 matiters in question under these

. regulations or under 13 U.8.C, 207, such as

whether a particuiar matier s considered to
have beea ander the employee’s official
responsibilicy, whether a matter is one in
which the syency asserts a direct and
substantal interest, or whether a cirrent
matter 18 considered "0 be the same as that in
which the employee had beent invoived,

{h) Stateents based os special
knowledge. The resitrictions of the
section dc not prevent a former Senine
Employee from making or providing a-
statement. which is based on the forner
Senior Emplovee's own stecial
knowledge in the particular area that is
.the subjec! matter of the statement,
provided that no compensation is
thereby received. other than that
regularly vrovided by law or regulation
for witnesses. {See 18 U.S C. 207(i1.}

Example 1 A inrmer Senior Employee may
make any siatement of his ovin views t0 ms
former agency on any subjeci matter in which
he hae no sihstantial pecunisry interest,
acting on h:s own behalf.

Example % A former Senior Emplovee is
called by his succeasor at the agency for the
rurpose of eliciting some information on &
matter in which he had been involved in an.
afficial capacitv. His respoas® is net
prohibited.

Fxampie 3 A farmer Serior Employee way
recommenc an individual to her former
agency for »rapleyment, based or her own
nerqonal knawledee of the individaal's
auplifications and characrer.

{1j svleusarement of une-year
resirictios. pertid. ihe stalulery cne-

for approval or funding of the

ye;ar pertud ilmeamred fmm the date

. when the individual's responsibilitvy as a

Senior Empioyee in a particular agency

‘ends, not from the termination of
‘Goveroioer! service, nnless the two
- occur simalianeously. (See I27.7{e}.)

. "8§737.13 Designation of sepa-ute
¢ statutory agencies or bureaus.

. - {8} Authority, Subsection :¢] of title 18

U.8.C. 207 provides that the {lrector
may by nle designate as “separate”, &
statutory ayency or bureau which
exarcises fi.actions which are distinct
and separa’2 Bom the remaining
funcions of the parent agency of which
Qs a part.

{b) Procecure. Each agency shall, by -
May 15,1973, {and by May 15 of every
year therzaiier} notify the D:zector, in
writing, of any statutory agency or
bureaa which shounld be so u*szgna‘ted
providing: -

(1} A description of the furztions of
the agency or bureau. indicating the

- basis on which such functionis ara

claimed to “e distinct and separate fmm
the parent nrgamzahon.

(2) the separate statutory >asis of the
agency or bureay; and . !

(3} identification of those positions m
the parent agency with official
responsibil ity for supervision of such
separate stz tutory agency and bureau.

(¢} Standrds. A parent agency may
propose as a “geparate” stautory
agency an agency or bureau (1) created
specifically by statute, (2} the functions
of which are expressly referred to by
statuta or(3) which is the successor to
either of the foregoing; but a decision as
to the suffictency of the statatory
authority as weil as the separability of
functinns shall be reserved to the
Director.

d} Affect of Jesignation. 17 a
subordinat: part of an agency i3
designated 18 “separate” by the
Director, then Senlor Emplovees of such
separate agency and those cf the parent
agency are 10t subject to the restrictions
of 207{c) aa ‘0 each others’ sgencies—
excep! that :he prohibition ef 207{c]
remains ap-licable to the former head of
a “senarate’’ suhordinate ag=ncy and to
former Seniar Employees of the parent
agency whese official responsibility
incluced smwrviuion of the subordinate
dgiEucy.

Examople 1- A hmnet Senior Epioyee of
the Product A gency leaves and «cins a law
firrn which reare aresests Q Corpos :tion. Product
% a aew Jesignated by the Director
s s pniale Lot Saeculive Departinent. The
former winjik: y@e s 0Ol resiricie 4 Lruin
jepresening ne Lg W'porauon OF 4 ew
matier belor- the nxeculLive ey irimeni.

Agancy ha
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} Exemption. The making c
ninications Solely for the pirpose”
of fumnishing scientific or technological
information pursuant ta agency .- + -+
procedires is exempt from alb 7 1 ¢
: prohibitions and restrictions set forth in
subparts 737.6-737.11 of these” < ' -
< reguldticing (subsections (a}, (6}, and (c)
‘of titld 18 UK. 207), This exemption
allowg g free exchange of mich:
~information regardless of a former
. Government employee’ prior -
- participation irt or responsibility for the-,
.+ matter. The former Senior Employee

. should not argue for the acceptance of a .
- _proposal. The exemption is not limited -

..~ -lo communications constituting the - "~

- furnishing of information, but includes

: .. those “for the purpose of”* doing so. No.

-+ -regulatipns.as have been isaued.

* and technological inférmation includes

= thete ls.compliance with

-~ violation occurs when, for example, a
. former Government employee working: .
or & project makes contact to'determine-
" the kind and form of information’ "~ -
- already supplied; so long as agency’
. oY SUE satlafied.

" required;'or the adéQmﬂﬂy,,bﬁirzfm#ﬁb#’ .

- i+ Bkample 7 A'projectn  regardless . -
< of prior involvement in g perticular matter, -

may coptact the Govqpimment to determuing. -~
€ ‘Syatam desigs or p :

deficie ) desig
. furnisk, chnological fiformation
- relating t ution or approach toa’ ¢
probiém; seek related iriformation from the

.~ who'ard thvolvedias tosnch matters; and.” -
* meet'with Goverment techinical experts for "
~ such purpose: provided in eaclcase that. ..

. {b) Neceasary iiformatiom Scientific
feasibility; visk; cost, §nitt speed of . -.
. implementation, when necéssary to - .. -

... appretiaté faitly the practical :

X .

signifieance of the information. The
Government may and should be fally
- informed of the:significance of scientific
"~ and téchn ological alternatives: * - " -
- (c)Intent t Influence, 'The furnishing
of meritorious of convincing scientific or

" technological proposals does tiot

. Constitute an itent to influence: (see -

- 73z5(b)(e) sbove) . -

I

.. |4} Expert tedlimony. This éxemption
does not include testimony as an= -
" “expert" iir adversary proceedings in a

" matter in which the United States s

1.

involved orhds an interest, Such
- testimony is governed by regulations set
. forth in subpart 737.19. As to agsistance
as an expert or consultant, see 737.9(h),
Exam‘ple 7. . e N
(e} Agency responsibility for = .
Procgdutes. The primary responsibility
for developing procedures to guide
activity under this exemption lies with

i

FanRelaase 2003711706 :

. characteristics of agency programs
- needs. Such procedures will be '
* reviewed periodically by the Directo
-+ promulgating procedures, an agendy
- may take into consideration: limldn&
ts .

> extent possible, meetings and .
* presentations involving matters of
- technical substance from those -

*-* Government employee.may be . -

-matter, in consultation with the Directo:
-~ executes a certification published in the:
, Federal Register that such former, - >.

Government employee has outstan
"' qualifications in a scientific; © - -

" qualifications; and that the national

" matter, would be burdensome

" Certification should take place atno .

_ Consultation with the Director shall
. precede any certification. The . -

-RDRS8E _A. ags

each -agency, so that such;
comport with the particular

involving other aspects of the
relationship; requiring that the :
designated agency ethics official be
informed of instances where the , .
exemption is used; or employing more

for contracts or applications for grants .
than in those involving an ongoing -

project. s R
§737.17 Exemption for Persons With.

Special Qualifications in a Technical P
Discipline. ‘

{(a} App[icabilitj. A .former( o

exempted from the restrictions on post:
employment practices if the head of the-
agency concerned with the partienlap

technological, or other technical
discipline; is acting with respect to a-
particular matter which requires such- .

interest would be served by such former.
Government employee’s participation,. .
{b) When appropriate, This.exemptio

the former Government employee's. - ..
involvement is needed on so continnos: -
and comprehensive a basis that -~ -
compliance with the procedures adepted

P
for the communication of technical - !

vy

to isolate the former Government . . ..
employee from other aspects of the
and -

)

impractical. et :

(c) Certification authority,” ™ - :
lower level than the head of the agency,-
the deputy thereof, or in the ahsence of
both, the acting agency -head. T

exemption takes place upon the  .=: :
execution of the certification, provided..’
that it is transmitted immediately to the-. :
Federal Register for publication. RS

(d) Agency registry. An agency may -
establish a registry for current =~ =~

¥ supervisor, 4

- #% in which the former Government

“prohibits a partner of a current
:Government employee from acting as

~"States in a particular Government

in the nature of their
ne or more fg;hliibﬂl Y
dftér reviewby g - - v
8'd bidsis for establishing =
such qualifications in connection with,
1o expedite.'a later request for .
cerlification, should the necessity far”

; communications to certain forma 5 chrequesi&r! - e
' which are least conducive to the ugg ¢ S e T g o T RRET T el T
" personal influence; segregating; mg ' o,,,,m':,' & o‘nv oty ot Dareots Under -

oy

Subject to Penalty of Perjury. .
Basis, Section 207(b}

T this we qnshaifpiéﬁénté R
oimer officer-or emiployee from giving T
testirnony-under oath, or from making

statements required to be made under

. penalty of perjury.” e :
- restrictive practices in circumstances * nlice
involving either immediate competition; ” Cow

" {b) Applicability. A former
ernment employee may testify
before any court; board, cemmission, or

., legislative body with respect to-matters

‘'of fagt within the personal knowledge of - -
the former Government employee. This
provision does.not, however, allow a
former Government employee, ’ '
otherwise barred under 18 U.S.C. 207(a); -
(b} or.(c} 1o testify-on behalf of another
&4 an expert witness except: {1] to the
extent that:ths formes employee may -
testify frofi persanal knowledge as to
gtcurrences which are relevant to the . . -
tssues in the praceeding, including those
. N
employee participated, utilizing his or
her expertise; on.{2} in any procee
where it is determined that another
expert in the field cannot practjeally be
obtaitied; that it {s impracticable for the
facts or opinions on the sams subject to-

“* " be obtained'by othier meansy and that
- the former Government employee's
. testimony istequired in the interest of
justice, : © <t 0

should generally. be utilized only where . ...

(c) Statements under penalty of =~
perjury. A former Government employee
may make any statement required to be
made under penalty of perjury, such as
those réquired in registration statements

information (see 737.15), or ather ac tiqna “‘sz‘l,: securities, tay retilrns, or security .

arances. The exception does not,

~however, permit a former employee to

‘submit pleadings, applications, or other

documents in & representational
capacity on behalf of another merely
ciuse the attorney or other

representative must sign the documents
under ocath or penalty of perjury.

"5’737.2‘1 Partners of Present or Former

{a) Scope. Seation 207(g} of 18 U.5.C.

agent or attorney before the United

matter in which such Government
employee participates, or did
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. participate, personally and

. substantially. To the extent such section
- involves the activities of current
{iovernment empioyees and the'r
purluers, it is beyond the scope of these
regulations. - - - . ) .
. {b} Imputation. Neither the Act nar
fhese reguiations impute the restrictions
" ou former employees to partners or
associates of such employees.

putation of the restrictions of sections. )

- 247(bii} and {c) to partners of former
srapioyees wouid be in appropnate for
»a additiondl reason that section
ai7(h1ii} itself restricts secondary-level
sciivity, and section 207{¢) 18 directed at
i mxercise of influence personal to the
furmer Benior Employee.

£'737.23 Otiicials of a State; Officials ot
rorporations Created by an Act of
Langress and Public intemational
sirganizations.

¥or purpeses of sectivns &iZaj, (b)
ad {cy of title 18 US.(C: - -

{2} An ofticial whose powers are
sstablished by the constitution of any
Siate of the United States does not act
s kaif of “any other person” OF -
~.inyone” when acting i hin official
r Apacity, buk rather constitutes the
aificial sutharity of the State; and

{i5} A formaer employee does not -
ugage in unlawful activity when he
a1uts on hebalf of (1) & corporation
pecifically created by an Act of
‘ongress if any of its directors is
-wrrenily sppeinted by the United
“iatess cx-[2) any public international
psnization if he serves by nominafion
3 seguest uf the United States or on
secondmiend from sy agency.

ok

o

72725 Standards anc Procedures fof
13esignating Senior Employse Pogitions
sursuant v 18 U.S.C. 207{d).

12} Definitions: As used in these
sgulations “Senior Employee” refers to
:ny person specified in or designated
.mrsuart o 18 U.S.C. 2o7(d); that is,
~mployed oy the United States:

{1} At a rate of pay specified or fixed
weording to subchapter II of chapter 53
AF ritle 5. 11.8.C., generally known as
Execotive Level”,

12} In a position In any pay system for
which the basic rate of pay 18 equai to or
weater than that for G5-17 as

" wuscribed by 5 U.S.C. 5332, and who
hax signidicani decision-maxing OF
supervisory responsibiiities, designated
#y the {irector, pursuant to paragraph

hry below, .

i3) Un sctive duty as a commissivned
pificer of a uniformed service in a pay
grade of 0~7 or above as described 1n
: om 37 U.S.C 201; or

{r1 su.ch other position tbat has

simnificant decision inaking

Appronved:For. Rétease

responsitulities or duties substantially
gimilar to those referred to in :
subparagraph {2} above und is :
designated by the Director pursuant ta
paragraph (b] below.

{b) Designa‘ion procecures. The .
following procedures wili be followed in
designation of Seaior Employee -~
positions pursuari to 18 U.S.C. 20714 {2}
and {(4): IR

(1) Positions at GS5~17 and 18 leval -
and Senior Executive Service. The
foilowing will be designated effective
Octaber 1, 1979, waless exempted a3
providec beiow: ail positions classified
at GS-17 or above in the General
Schedule; those in any other pay system,
(e rate of pay for whic ig at least that
of grade (G5-17; énd thoe in the Senior
Executive Service. Each agency head
shall submit to the Direclor, by May 15,

e

1979 (and on every May 15 thereafter), a -

ropart oonsisting of: (i) & description of
all positions as set forth aboves (i) ihe
agency's recomuriendatinn as to those
positions that shiuld not be designated,
baged on standards established in these
regulations or apy other reason; and (iii)
the basis and reascns for each such -
recommendation. After making suzh

additional inquiries as #ppear desirable.

+he director will determine which
positions should be exempt. nitiai
exemptions will be macie approximately
Tuly 15, 1979. Notwithstanding the
foregoing, the effective date for
Executivz Level pos:tions, whether or
not included in the Sen or Executive
Service. s July 1, 1979,

(2) Otker positions. Pusitions other
than those noted in paragraph (1) above,
may he designated as follows: Each
designuizd agency eibics oificial shall
supmit o the Director, by june 30. 1979
(and on every june 30 thereafter), a list
of such posiuons wincit mvoive
significant decision-making authority or
other duties substantially similar jo
those exercised by persons whos: grade
or posiiion is referred 16 ia
subparagraph {b){1]. together with a
statement in each case as to whether
and why e position should or should
not be designatad. After making such
aadiiiuual ingairies as appear desirable,
the Director may desighate certain
posiivns. Lulisl designations will be
made isefore September 30, 1978,
effective as of a date to be set at such
time.

{3) dianduirdys fur designation cnd
exewyiion. Positions, r clasees aff
positions, whicn do act have significant
decision-making or supervisory
resporsibility will be exempted {rom
desigration. initial exmpiions will be
retroalive. Classes of positious waich
may v considered for exemption are

Fadoral Regpster 7 Vol 44, Noo 86 f-:rmday‘.
ﬁ@ﬁéﬂf%ﬁﬁmmmo'

=g major policy issues within the agency
. or in which supervisory responsibility

} 3, 1998 § -ies and Hegniatime,

., ihose i which decision-making -

responsibiiity does not regularly extend

extendstc less than all of a directorade,

: bureau or department which has major

policy or uperational resporsibuity. The

. {oregoing nay include, without

limitations, special assistants, technical

. and professional advisors o persons.
- ‘who make policy decigions, those
" tavolved primarily in research and

technical wosk, and administrative law
judges. Nu position will be de signated
pursuart o subparagraph {b}(2) above
snless it involves significant decision-
rnaking a thority, or duties which are
substantizlly similar te those exercised
by persor:s designated, pursuant to
subpurag:apa (b){1) above and not
exempted. )
Note~—Nowithstanding the foregoing, 13
designatinss will be made for purposes ofi8
1.5.8. 2077 o)ii} untii after final action ont &

_ proposed izchnical asuendment & souform

the Janguaye of such subsection to the
requiremet that it apply only to a matter in
awhich the “ormer employee participated
perserally and subatantially.

{4} Sen:or Executive Service. The .
‘establishment of positions within the
Senior Executive Service pursuant to the
Civil Service Reform Act of 1978 is the

v “resnonsi-ility of the Office of Personnel

Management. The choice of an

_individusl to enter or not to enter the
Seriot Evecutive Service is nota
relovant factor in the designation under
these regulations of a position held by
such peruon.

(5] “Rote of pey”. As used jn the.
definition of Senior Employee, the “rate
of pay” *4 that specified by or pursuant
to law withoui regard to tke ceiling
limitations of section 5308 or 5373 of title
5 {".8.C axcept that an individual in an
execulive level or G8-17 or 18 position
is deemed to be employed at the rate of
pay sperified for that position. Increases
in pay due to "steps” are not considered
in determining pay grade or level.

{c) Di*“erential designotion. Where
appropr.ate, the Director may designate
positions for purposes of 18 1.5.C. 207{c}
without designating the pasitions for
purposes of 18 US.C. 207{b}{ii}.

Excanp.# 1: It may be determined that g
given positicn ot class of positians will be
yestrictec as to contact in the first post-
emplaym ent year, but not a2 to aasisting in
represanation.

td) Feir potice of designation. No
designarion made pursuant to 18 u.s.C.
207(d) () or (4) will be effective unitil the
last day of the fifth full calendar month
frer the first publication of a notice by
the Directer of intention to designate;
eycept -8 indicated in paragraph {i)
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and as to-a person first ./
accupying the position after such notiee
is published: The designationin* -~ -
paragraph {b)(1) above constitutes |
notice. & T i b

.'.An individual may serve in 2 pasition
Qesigriated pursuant ta:18 U.S.C. 207(d)

temporary capacity without being -

‘subject to thase testrictions which- -

- specially apply to such positions, unless

_.such individuaynl-] was transferred or
detailed from another designated -

- position, or (2] without a significant
break in continuity, is named
permanently to such position.

(£} Special Government Employee. A
Special Government Employee who °
serves on sixty days or less in a given-

- calendar year may serve in a designated

position without being subject to the

. restrictions which specially apply to

. such position. A Special Government

"Employee is deemed to serve only on
those days actually engaged in work for
the Government under his.or her Special
.Government Employee arrangement.

(g) Publication. Positions exempted by
the Director pursuant to 18 U.5,C.
207(d)(2) and designated pursuant to'18

“U.8.C. 207{d)(4) will be published in the .
Federal Register, and from time tq time
may be added to Appendix A and

_Appendix B respectively, of these "~

- regulations. LT

" (h} Computation of time. An~ =

individual whao transfers from a
designated position to one that is not
designated shall compute the

. commencement of the time periods -

_ contained in 18 U.S.C. 207 (b){ii) and (c)

from the time of such transfer, except as

- indicated in paragraph (i) below.

(i) Position shifting. In any case where

a person transfers from a designated -

position to one that is not, the agency

head shall within cne month transmit to
the Director a report reciting the
functions of each position, the reason for
the transfer, the identities of the prior

. - holder of the position assumed and the

successor, if any, to the position

~ departed. If the Director designates the

. newly assumed position pursuant to
sections 207(d]} (2) or (4) of title 18
U.S.C.. such designation shall b
effective retroactively to the date of
transfer notwithstanding paragraph (d)
above. ', - s v
- - {j) Revocation of Designations. In the
. event the Director determines thata
position previously designated should
not have been, the designation will be
revoked. The revocation may be made .
retroactive if the initial designation is
determined to have been erroneous or if
there.is a change in standards for

- designation applicable to the poskmonh
" Retroactive effect will not be'given *

{e) “Acting’ or temporary positions. : e

for up to sixty days in an “acting™or .~ ‘.

where the basis for revocation is 8. }
change in the functions or importance of '
a position. R

§737.27 Administrative Enforcement
Proceedings. L

- (a) Basic procedures. The following
basic guidelines for administrative
enforcement of restrictions on post
employment activities are designed to =
expedite consultation with the Director -

_ as required pursuant to section 207(j) of
title 18 U.S.C. - P

(1) Delegation. The head of an agency’
may delegate his or her authority under
this subpart. s

(2) Initiation of administrative . "%
disciplinary hearing. (i) Whenever an -

agency has determined after appropriate

review that there is reasonable cause to -

believe that a former Government = , v 8 »
.- (B) Am expeditious resolution of

employee has violated any of these -
regulations or 18 U.S.C. 207 (a), (b}, or - -
{c), it may initiate an administrative -
disciplinary proceeding by providing the:
former Government employee with. -
notice as defined in subparagraph {c}.
Agencies may establish procedures to
protect the privacy of former employees 3
as to allegations-made prior to a
determination of sufficient causeto ~ ”
initiate an administrative disciplinary - -
hearing. e
(ii) On receipt of information -~

regarding a possible violation 0f18 . .-,

U.S.C. 207, and after determining that -
such information appears nonfrivolous,
the agency head shall expeditiously
provide such information, along with -
any comments or agency regulations, to
the Director and to the Criminal .
Division, Department of Justice. The -
agency should coordinate any :
investigation on administrative action:

. with the Department of Justice to avoid

prejudicing criminal proceedings, unless

the Department of Justice communicates T

to the agency that it does not intend to -
initiate criminal prosecution. ,'
(3) Adequate notice. (i) An agency
must provide a former Government . °
employee with adequate notice of an
intention to institute a proceeding and -
an opportunity for a hearing. 7
(i) Notice to the former Government |
employee must include:
{A) A statement of allegations (an
the basis thereof) sufficiently detailed te
enable the former Government - P
employee to prepare an adequate
defense; oo
(B) Notification of the right to a
hearing; and T
(C) An explanation of the method by -
which a hearing may be requested.

Rion

- gabstan

(4 Préicing afficiel iy The presiding .
official &t proceedings unded this -~
#ubpart shall be the agency head or an -
indtvidhal to whon the agency head has
delagated authority to make an initial - .
decision (hereinafiér referred o 28

Poxaminer* ') R SRR
prop qua sns shel} be
i} Am examifier shall b mpartial -
any masnner fri thé decision to initigte -
ithe proceedings may servessan -
examiner in those proceedings.
*(5) Time, date and plece. (i} The
hearing shall be conducted at &
reasonable time, date, and place.

EE

-

#+-{ii) In setting @ hearing date, the

presiding official shall give due regard to
the former Covernment employee’s need
fm-. . :_‘;:',.J 4 ‘ .

{A} Adequate time to prepare &
defense propesfy;and -

allegations that may be damaging to his

ot her reputation. - =
- *-(8) Hearing rights. A hearing shall..
o include; infrm

Y Ta

, sent oneseorfobe
o o by commeel,

a minimum, t}}'e’foﬂowing ’
! s 4 WA e

.. " (if} To introduce and examine

witnesses and to submit physical

“‘evidenee, . 7 7 e ‘
.. @it} To confront and cross-examine

“adverse witnesses, -
g;;} To present oral argument; and
- f¥} To a transcript or recording of

proceedings, on request.
~ " f7} Burden of proof. In any hearing

‘under this subpart, the agency has the
burden of proof and must establish

jal evidence of a violation

(8] Hearing decision. {1} The presiding

‘v - official shall make a determination
* exclusively on matters of record in the

proceeding; and shall set forth in the
decision all findings of fact and
conclusions of law relevant to the

matters at issue. -

{ii} Within a reasonable period of the
date of an initial decision, (as setby the
agency) either party may appeal the
decision to the agency head. The agency
head shall base his or her decision on

- such appeal solety on the record of the

proceedings or those portions thereof

- cited by the parties to limit the issues.

. TR

(iii} if the agency head modifies or
reverses the initial decision, he or she
shall specify such findings of fact and

_conclusions of law as are differen: from
) those.of the hearing examiner.

{9) Administrative sanctions. The
agency head may take appropriate

" action in the case of any individual who-

was found in violation of 18 U.5.C. 207
{a), (b), or {c) or these regulaticns after a

*
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inai adriinistrative decision or who
* lailed to request a hearing after
recefving adequate notice, by: S TR R T T e
{if Prohibiting the individual from C SRR o ; ’ )

miaking, on behaif of any other person ' S , _ v

[except the United States}, any formal or

iformal apsearance before. or. with the D

intent to influence. anv oral ot written I

sommunication ta, such department or
#gency on any matter of business for a :
p=riod not to exceed five years, which AL R S kR
niay be accompitshed dy directing N ' ’ "
agency employees to refuse to » ‘ ’
sariicipate in any such apearance or to
2::cept anv such communication;

{i1; Takung other appropriate
3 ,am.ui:'mrv action.

{1 1} judicial review. Any person found
13 namcxpated in a violation of 18
TR0 207 {a), (b), or [c]) or these

wiations may seek pudicial review of
42 adminisrrative detertaination.

111 Lonsultation and Review. Each
asency shall submit a copy of its
arocedures ior admomistrative
srfgroement to the Direclor,

3 737.28 Effective date of restrictions.

{mj Persons affected. Any person who
ds a Gavernment pesition after fune . - S
1979. becomes subijenct to any ’ o T ‘
tional restrictions relating to the
hodder of that pesition contained in the
amendments to 18 U.S.0C. 207 as set forth
i1 these regulations. Restrictions which
drgend on the designation of a position
by the IMrecior shaii become apnlicable
#u the date such designation becomes
pifeciive,

b Fulractice of substantive changes.
Mo change in the substance of these
sepyintions shall hecome effective with .
spect 10 a ixovernment empioyee who
iy adverseiv affected by such change
zriil and uniess such employee remains
in 4 position to which such change is
lizabie for a peviod of five months
fuisowing the first pubiication of a
regniation i final form, reflecting or
scritimg such change,.or uniess such
ee acoepls such a position after

Anuendix A {Reserved]

Anta-—Appenidix A reserved for Section
274 {2) exemnptions.

Appendix Il {Reserved]

Woie—Anpendix B reserved for Section
2¥7id {4} designations.

Apwndix () {Reserved]

Nota~~Aprendix C reserved for Section
‘esluramma

s SYsaen wianaeer Uitsoe ot Pargonsel AManocement.
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